Specifications for Multiemployer Pension Funding Proposal

Final

I. 
For All Multiemployer Plans


A.
Faster funding 


· Ten-year amortization of the net increase or decrease in unfunded actuarial accrued (past service) liability (AAL) due to a plan amendment increasing or decreasing benefits.  
· If the increase or decrease in AAL results from an amendment adding a benefit (not payable as a life annuity) that is payable over less than 10 years, amortization over the benefit payout period. 


B.  
Deductibility

· The deduction limits for negotiated employer contributions to multiemployer pension plans would be 140% of the otherwise applicable funding limits spelled out in IRC section 404(a)(1).  

· The combined limit on deductions for defined benefit and defined contributions would be repealed for multiemployer plans.

II.  
Multiemployer Plans with Potential Funding Problems 


A.  
Trustee-Designed Program for Funding Improvement

· If, as of the first day of a plan year, a multiemployer plan’s funded ratio is less than 80%, the trustees shall design and adopt a benefit-security program that is reasonably expected to improve the plan’s funded status.  The benefit-security program shall be adopted by the due date, plus extensions, and filed with the plan’s Form 5500 for that first plan year, and shall be updated and modified annually thereafter until the plan’s funded ratio reaches 80% or more.  

B.  Restrictions on Amendments Increasing Past Service Benefits


· If a multiemployer plan’s funded ratio  would be below 80% after taking into account an amendment increasing the amount or value of the plan’s AAL (benefits related to past service), the amendment is prohibited unless-- 

1) 
the plan is not in reorganization and will not be put into reorganization as a result of the increase, and 
2)  
reasonably anticipated employer contributions for the plan year equal or exceed the sum of the plan’s normal cost plus the annual payment needed to amortize either -- 

a) the increase in the plan’s unfunded AAL attributable to the benefit increase over a 10-year period and the remaining (pre-existing) unfunded AAL over a 20-year period, or


b) interest on the plan’s unfunded actuarial accrued liability (including liability attributable to the benefit increase) and the plan is not projected to have a funding deficiency by the end of the 10-year period.  


Technical Notes: Paragraph a), above, is determined as if all the provisions of the plan amendment and the current contribution rate or, if applicable, the ultimate (last) contribution rates provided for under the then-current collective bargaining agreements take effect on the first day of such year.  

The actuarial determinations under a) or b) may be based on a reasonable estimate of the plan’s AAL and normal cost as determined in the actuarial valuation for the preceding plan year.  For purposes of applying 2), any credit balances are not taken into account.  
Enforcement of benefit restrictions.  A benefit increase that violates the above restrictions would be void, and the participants would have to be notified that the benefit increase is cancelled.
C. IRC Section 412(e) Extensions of Amortization Period  

(
Fast-track extensions for multiemployer plans.  The Secretary shall grant a 5-year extension of amortization periods to a multiemployer plan that demonstrates, with such supporting documentation as the Secretary may require, that the plan: 

1) is projected, using reasonable actuarial assumptions, to have a funding deficiency within 10 years, unless benefits are reduced, contributions are increased and/or the amortization extension is granted; and


2) has developed and is carrying out a formal remedial plan that, in combination with the amortization extension, would improve the plan’s long-term funded status, including the ratio of assets to accrued liabilities, and prevent the funding deficiency from materializing (“Remedial Plan”); and


3) would require substantially greater benefit reductions or contribution increases in the absence of the extension to avoid the funding deficiency, and 


4) is projected to have enough assets to meet its anticipated cash-flow needs if the extension is granted.

· The extension shall be granted unless, within 90 days, the IRS denies it on the ground that the submission is incomplete or that the actuary’s analysis or projections are erroneous or unreasonable.  

Technical Note.  If a rejected submission is resubmitted within 30 days, the initial 90-day IRS consideration period, plus an additional 45 days, applies.  If a plan fails to take the steps described in its remedial plan (including modifications in the remedial plan that are agreed to by IRS), the fast-track amortization extension would expire as of the first day of the plan year following the failure and the remaining unfunded portion of each charge would be amortized over the remainder of the original amortization period, in accordance with the regular funding rules. 

All of the conditions of IRC section 412(e) (as modified below) apply to a fast-track extension.

(
Additional provisions regarding benefit restrictions for multiemployer plans receiving an amortization extension under IRC section 412(e).  The existing section 412(e) benefit restrictions would apply.  To encourage increased net contributions to the plan, a benefit increase would be permissible if the enrolled actuary certifies (and submits the supporting demonstration) that the additional charges to the funding standard account attributable to the benefit increase would be lower than the projected increase in credits due to a contribution rate increase that takes effect no later than the effective date of the benefit increase.  A contribution increase can only be counted against the cost of a benefit increase if the added contributions were not identified in the remedial plan as a source of the plan’s improved funding or, if so identified, if the related benefit increase was addressed in the plan as well. 

D.  
Shortfall funding method 

· A multiemployer plan may adopt the shortfall funding method, or go off the shortfall method, once every five years, without IRS permission, but only if it is not currently on a fast-track extension of amortization period under IRC section 412(e).

Technical Note. In the legislative history to ERISA, Congress called on the IRS to create the shortfall funding method to protect employers from a funding deficiency between collective bargaining sessions (but not for more than 5 years). 

The proposed change  would not affect the plan’s ability to adopt an IRS-approved funding method without consent, or to adopt or go off shortfall before the end of a 5-year period with IRS consent.

· Prohibition on Benefit Increases.   Amendments increasing benefits would be restricted in a  plan that elects an automatic change to the shortfall method in the same manner that they are restricted in a multiemployer plan that has an amortization extension under IRC section 412(e).

III. 
Multiemployer Plans with Severe Funding Problems -- Reorganization


A.  
In General

· Plan reorganization is a process, like Chapter 11 of the Bankruptcy Code for a corporation, that provides a plan with additional tools to bring its benefit promises and resources into balance.

· A plan enters reorganization if it is expected to have a funding deficiency or to be unable to pay promised benefits in the near term (B, below).

· A plan in reorganization has latitude to reduce benefits (other than core benefits payable at normal retirement age) (E., F., below), and employers that contribute to such a plan must make additional contributions but are temporarily protected from unaffordable contribution increases resulting from funding deficiencies. (D, below).     

B.
Reorganization Triggers.  A multiemployer plan is in reorganization as of the first day of a plan year (and remains in reorganization for at least 2 plan years) if the plan’s actuary certifies, by a date no later than 2-1/2 months before the end of the prior plan year, that any one of the following tests is reasonably projected to be met: 


1) Solvency/funded-ratio test: assets at market plus anticipated contributions equal less than 7 years’ projected benefit payments plus administrative expenses and, as of the first day of the plan year, the plan’s funded ratio is less than 65%, or

2) Short-term solvency test: assets at market plus anticipated contributions equal less than 5 years’ projected benefit payments plus administrative expenses, or 

3) Funding deficiency/funded-ratio test: plan is projected to have a minimum funding deficiency for any of the following 3 plan years (without regard to any applicable amortization extension under IRC section 412(e)) and, as of the first day of the plan year, the plan’s funded ratio is less than 65%, or
4) Short-term funding deficiency test: plan is projected to have a minimum funding deficiency for either of the following 2 plan years (without regard to any applicable amortization extension under IRC section 412(e)), or 

5) Contribution/funding deficiency test:  As of the first day of the plan year-- 


· projected contributions for the year are less than the sum of the plan’s normal cost for the year plus interest on the unfunded liabilities (regular minimum funding assumptions for assets and liabilities), and 

· the present value of the benefits of retired and terminated-vested participants is greater than the present value of the benefits of active participants accrued by the date of the calculation, and


· the plan is projected to have a funding deficiency for any of the 3 following plan years (without regard to any applicable amortization extension under IRC section 412(e)).

Technical Note: The actuarial determinations must be reasonable projections as of the first day of the plan year for which the plan will be in reorganization, with the value of the plan’s accrued liabilities based on the actuarial assumptions used for ongoing plan funding.  The projections may be based on the valuation for the plan year immediately preceding the plan year for which the determination is being made, or, if that valuation has not been completed by the end of the 6th month of the plan year, a reasonable projection of the liabilities determined as of the valuation date for the plan year preceding that one.  The projected value of assets shall be the market value of the assets as of the last day of the 6th month of the plan year preceding the year for which the determination is being made (based on the most reliable information available to the trustees as of the determination date), projected forward at the plan’s assumed earnings rate.  

C.  
Reorganization: General Requirements 

· Notice would have to be given, by the end of the first month that the plan is first in reorganization, to the participants, contributing employers, unions, employer bargaining representatives and the PBGC, IRS and DOL that the plan is in reorganization, with a description of the possible consequences.  


· Trustees must develop a rehabilitation plan as is discussed in greater detail in Subsection G that would take the plan out of reorganization within 10 plan years.  The rehabilitation plan (including the schedules described in, G, below) would describe the combination of contribution increases, expense reductions (including possible mergers), funding relief measures and benefit reductions (including benefit reductions permitted because the plan is in reorganization) that would be adopted or proposed to the bargaining parties, to achieve this.  The rehabilitation plan must be filed by 2-1/2 months before the end of the first plan year that the plan is in reorganization. If within 60 days of the due date for the rehabilitation plan the Trustees have not agreed upon a plan, then any Trustee may require the plan to enter into an expedited dispute resolution procedure to determine the rehabilitation plan.

· If, under all of the circumstances, emergence from reorganization within that time frame is not reasonably possible, the rehabilitation plan would describe the alternatives considered, explain why emergence from reorganization is not feasible, and lay out steps to be taken to postpone insolvency or otherwise resolve the matter.  


· A summary of the rehabilitation plan and each yearly update would have to be distributed to participants and employers with the annual multiemployer plan funding notice.  The full document would be available to them upon request.


D.
Funding Requirements for Plans in Reorganization 

· Thirty days after the plan provides the contributing employer with notice of its reorganization status, there will be automatic employer contribution surcharges as follows:  


· The first year, the surcharge is 5% of the contribution rate required by the collective bargaining agreement.  

· The second year and thereafter while the plan is in reorganization, the surcharge is 10% of the contribution rate required by the collective bargaining agreement.   

· The surcharge will terminate upon the execution of a new collective bargaining agreement which adopts a schedule of benefits published by the trustees pursuant to the rehabilitation plan. 

· The plan shall have a statutory cause of action to collect surcharges.
· Surcharge contributions may not be the basis for benefit accruals.
· Normal funding standard account continues to run during reorganization except there will be no excise taxes or additional contributions if  a  funding deficiency occurs while a plan is in reorganization.  
E.   
Benefit Restrictions for Plans in Reorganization

· Effective as of the first day of the plan year that the plan is in reorganization, the plan  shall not pay the following to people retiring on or after that date: lump sums, partial lump sums, social security level-income payments or other 417(e) benefits, except for $5,000 small-benefit cashouts. 


· The IRC section 412(e) restrictions on benefit increases apply. 


F. Benefit Reductions for Plans in Reorganization

· In General:  Core benefits payable at normal retirement age will be protected as provided under current law.  However, the anti-cutback rules will be revised to permit limited modifications of certain protected benefits, as follows: 
· The otherwise-prohibited benefit reductions that would be allowed while a plan is in reorganization would be limited to:

1) “benefits, rights and features” (e.g., post-retirement death benefits, 60-month guarantees, disability benefits not yet in pay status, early retirement benefits and the like), 

2) retirement-type subsidies (including, e.g., unreduced QJSA), early retirement benefits and payment options other than the 50% joint-and-survivor benefit and single-life annuity, and 


3) as provided under current law, benefit increases that would not be eligible for PBGC’s guarantee on the first day of reorganization because they were adopted or, if later, took effect less than 60 months before that.  

· Except as provided above, the accrued benefit at normal retirement age could not be reduced under the plan reorganization rules.  
· Except for rescission of recent benefit increases, the reorganization rules would not authorize reduction in protected  benefits of participants who were in pay status one year before the first day of the year the plan enters reorganization. .  

· Benefit reductions made under the special authority of plan reorganization would be reflected in the minimum funding standard account but not in withdrawal liability calculations; surcharges would not be reflected in the employers withdrawal liability allocations.
G.
Procedures for Benefit Modification

· By 2-1/2 months before the end of the plan year in which a plan goes into reorganization, the Trustees must provide to the negotiating parties a sliding schedule of benefit modifications and contribution increases that would meet the rehabilitation plan. At a minimum, the Trustees must provide the parties with the following schedules:

:

1) A schedule of the benefit cutbacks and other measures required to bring the plan out of reorganization if there are no further increases in contributions to the plan. If the plan cannot emerge from reorganization without contribution increases, then the Trustees shall provide a schedule showing the amount of contribution increase necessary to bring the plan out of reorganization assuming all benefits are cut back to the extent permitted by law, provided that future accrual rates are not reduced below an accrual rate  equivalent to a) 1% of the contributions made with the respect to the participant’s work or, b) if the current accrual rate on the effective date is less than 1% then no less than the current accrual rate.

· In the event the parties do not adopt a schedule approved by the trustees then the trustees shall impose this schedule as the default schedule except that the mandatory surcharges described at Subsection D above shall remain in effect.

· If the employer refuses to comply with the default schedule then at the discretion of the Trustees that employer’s participation in the plan may be terminated in which case the employer will be deemed to have withdrawn or if applicable, partially withdrawn.  

2) Upon the request of the bargaining parties the trustees shall provide a schedule of the contribution increases and other measures required to bring the plan out of reorganization assuming there are no cutbacks in protected benefits, and 

3) The trustees may, in their discretion prepare and provide the bargaining parties with any additional schedules that they deem appropriate for the parties’ consideration.

4) The schedules required in this Subsection shall in the discretion of the trustees be updated periodically to reflect the experience of the plan, but not less than once every three years.  A schedule that has been adopted by the bargaining parties through the collective bargaining process shall remain in effect for the duration of the collective bargaining agreement.

· For active participants, the Trustees’ decision to implement a benefit cutback would be driven by the contribution obligation negotiated by the parties, i.e., the impact on each group will depend on what they negotiate.  The Trustees shall include an allowance for funding other participants’ benefits in the schedules provided to the bargaining parties, and shall reduce their benefits to the extent permitted hereunder and deemed appropriate based on the plan’s overall funding status and prospects in light of the results of the parties’ negotiations. 
IV.
Insolvency

A. As under current law, the plan administrator would have to perform a PBGC-prescribed solvency valuation for the first year the plan is in reorganization and at least every 3 plan years thereafter.  If, as a result of one of these valuations, the plan is expected to become insolvent by the end of the 5th following plan year, annual insolvency valuations must be performed.  

B. If the current market value of available plan assets (without regard to expected contributions and earnings) is equal to no more than 5 years of projected benefit payments, accrued benefits may be reduced to the level necessary to postpone insolvency by another 3 years, but in no event below the PBGC-guaranteed level.  Any such reductions in accrued benefits must be matched by proportional reductions in the rate of future accruals.   

C. In the year a plan becomes insolvent, accrued benefits must be reduced to the level supportable by the plan’s available plan assets, but not below the PBGC-guaranteed level.

D. These requirements would run parallel to the plan reorganization rules and whatever rehabilitation measures the Trustees take pursuant to those provisions. 


V. 
Definitions

A. For purposes of IRC Sections 412(e), 412(f), 412(o), the plan reorganization rules and the comparable ERISA sections plus section 204(h),  “plan amendment”, in the case of a multiemployer plan, means an amendment to the plan or related documents adopted by the Board of Trustees.

B. For purposes of the new provisions of the Code and ERISA added by this legislation, unless otherwise specified, 

1)
except with respect to the rules in I.A., “actuarial accrued liability” and “normal cost” are determined based on the unit credit actuarial funding method, 

2)
the value of plan liabilities is determined using the actuarial assumptions described in IRC section 412(b) that have been or are expected to be used for the plan year for which the determination is being made, and 

3)
A plan’s “funded ratio” is the ratio of the market value of its assets to the actuarial value of its actuarial accrued liability.

VI.  
Withdrawal Liability Reforms

A.  
Strengthen and clarify withdrawal liability rules for all plans

· Repeal ERISA section 4225, which reduces or subordinates withdrawal liability claims under various circumstances involving employer liquidations.  

· Repeal ERISA section 4219(c)(1)(B) which arbitrarily limits an employer's withdrawal liability payments to twenty years of payments.  

· ERISA section 4205 should be amended to make clear that an employer who performs work formerly covered by a pension plan incurs partial withdrawal regardless of whether the employer uses employees of a third party to perform the work.

B.  
Repeal the special trucking-industry rule.


C.  
Rationalize withdrawal liability rules for construction plans, by extending to them the following rules applicable to other plans.  


· Ability of trustees to adopt a “5-year free look”


· Ability to amend the withdrawal-liability allocation rules to re-start presumptive-rule pools when plan as a whole is fully funded, to eliminate old remnants of individual employer’s liability. 

VII.  
Miscellaneous Other Issues

A. Heinz fix, modeled after Alaska Teamsters fix – trustees would be allowed to adopt stricter benefit-suspension rules applicable to people who retire after adoption of the stricter rule – retroactive  to 1/1/1976.

B. Sheet Metal fix: multiemployer plans can rescind benefit increases for retirees adopted after the date of retirement.


VIII.
Effective dates  

Unless otherwise specified, the effective date would be the first day of the first plan year beginning after enactment.   New sections I.A and II.B – tougher standards for benefit increases – would not apply to previously negotiated benefit increases which restore benefits lost due to benefit cuts adopted between 2000 and the date of enactment, if, in connection with (and at the time of) the benefit reductions, the plan document, trust agreement or related documents promised to restore lost benefits if contributions were increased.  Section II.D. – adoption of shortfall funding method – would be effective as of the 2003 plan year (retroactive filing of Schedule B permitted).
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