Multiemployer Plan Reorganization Rules – Current Law v. Reform Proposal

	
	Current Law 
	Reform Proposal

	In General
	Generally applies to under-funded plans that have a large retiree population.  The rules are intended to speed-up the funding for retirees beyond what the basic ERISA  funding rules require, and only apply if  amounts needed to provide better funding for retiree liabilities is more than what the minimum funding rules require.  Very few plans meet these criteria because, 30 years after ERISA funding started, even troubled plans have sufficient assets to meet these funding targets.  For plans in reorganization status, notice requirements, special funding requirements, and restrictions on benefit increases apply, and plans may reduce accrued benefits down to the level at which they are guaranteed by the PBGC.


	Generally applies to plans expected to have a funding deficiency or to be unable to pay promised benefits in the near term.  Plan reorganization is a process, akin to Chapter 11 of the Bankruptcy Code for a corporation, that provides a plan with additional tools to bring benefit promises and resources into balance.

	“Reorganization” Status
	Generally, a plan is in reorganization if the annual payment necessary to fund any unfunded liabilities for retirees over no more than 10 years, and the remaining unfunded liabilities over no more than 25 years, would be greater than what is required by the regular funding rules.  IRC § 418; ERISA § 4241.    

 
	A multiemployer plan is in reorganization for a plan year if, within 2-1/2 months before the end of the prior plan year, the plan’s actuary certifies that the plan either will, very shortly, be unable to pay benefits, or will encounter a funding deficiency.  The proposal includes several alternative tests, given the variety of situations facing plans in crisis:  (i) the plan’s assets at market value (plus anticipated contributions) equal less than 7 years’ projected benefit payments and administrative expenses, and, as of the first day of the plan year, the plan’s funded ratio is less than 65%; or (ii) the plan’s assets at market value (plus anticipated contributions) equal less than 5 years’ projected benefit payments and administrative expenses; or (iii) the plan is projected to have an accumulated funding deficiency for any of the following 3 plan years, and, as of the first day of the plan year, the plan’s funded ratio is less than 65%; or (iv) the plan is projected to have an accumulated funding deficiency for either of the following 2 plan years; or (v) as of the first day of the plan year (a) projected contributions for the year are less than the plan’s normal cost for the year plus interest on the unfunded liabilities, (b) the present value of the benefits for retirees and terminated-vested participants exceeds the present value of active participants’ benefits, and (c) the plan is projected to have an accumulated funding deficiency for any of the 3 following plan years. 



	Notice of Reorganization Status
	A multiemployer plan in reorganization must notify each employer required to contribute to the plan and each union representing plan participants employed by such employers that the plan is in reorganization and that, if contributions are not increased, accrued benefits under the plan may be reduced or an excise tax may be imposed.  IRC § 418A; ERISA § 4242. 

Civil penalties of up to $100/day may be imposed for failure to give notice.  ERISA § 4302.


	By the end of the first month that the plan is first in reorganization, notice must be given to the IRS, DOL, PBGC, plan participants, beneficiaries in pay status, each employer required to contribute to the plan, and each union representing plan participants that the plan is in reorganization and a description of the implications of the plan being in reorganization.    

	Financial Rehabilitation Program/Schedules
	N/A
	By 2-1/2 months before the end of the first plan year in which the plan is in reorganization, the trustees of the plan must file a Financial Rehabilitation Program that would take the plan out of reorganization within 10 plan years.  The trustees must update the Program yearly and provide a summary of the updated Program to participants and employers with the plan’s annual funding notice.  

The Program must describe a combination of contribution increases, expense reductions, funding relief measures, and benefit reductions needed to achieve emergence from reorganization within 10 plan years.  If the trustees determine that emergence from reorganization is not feasible within 10 years, the Program must set forth (i) the alternatives considered; (ii) an explanation as to why emergence from reorganization is not feasible; and (iii) a description of the measures that will be taken to postpone insolvency or otherwise resolve the matter.

In addition, by 2-1/2 months before the end of the first plan year in which the plan is in reorganization, the trustees of the plan must provide to the bargaining parties a sliding schedule of benefit reductions and contribution increases that would meet the recommendations set forth in the Program.  

At a minimum, the trustees must provide a schedule of benefit reductions and other measures required to bring the plan out of reorganization if there are no further contribution increases to the plan.  If contribution increases are necessary to bring the plan out of reorganization, then the trustees must provide a schedule specifying the necessary contribution increases, assuming all benefits are reduced to the extent permitted under the law, provided that future accrual rates are not reduced below an accrual rate equivalent to (i) 1% of the contributions made with respect to the participant’s work, or (ii) if the current accrual rate on the effective date is less than 1%, no less than the current accrual rate.

The trustees must provide, upon the request of the bargaining parties, a schedule of contribution increases and other measures required to bring the plan out of reorganization assuming there are no reductions in protected benefits.  The trustees may also provide the bargaining parties with any additional schedules that they deem appropriate for the parties’ consideration.  

For active participants, the trustees’ decision to implement a benefit reduction would be driven by the contribution levels negotiated by the parties (i.e., the impact on each group will depend on what they negotiate).  The trustees will include an allowance for funding other participants’ benefits in the schedules provided to the bargaining parties, and reduce their benefits to the extent permitted and deemed appropriate based on the plan’s overall funding status and prospects in light of the results of the parties’ negotiations.



	Funding Requirements
	Generally, the “minimum contribution requirement” is the annual amount needed to fund the unfunded benefit obligations attributable to participants in pay status over 10 years, and the unfunded obligations attributable to all other participants over 25 years, plus an additional amount for the increase in the normal cost for the plan year attributable to amendments adopted while the plan is in reorganization (in effect, a double charge for the benefit increases).  

If the plan has an accumulated funding deficiency for a plan year in which it is in reorganization, the amount of the accumulated funding deficiency subject to excise taxes is determined by adding the accumulated funding deficiency for the preceding year to the plan’s current minimum contribution requirement, reduced by amounts considered contributed by employers for the plan year (increased by amounts waived).  IRC § 418B; ERISA § 4243.


	Thirty days after employers contributing to the plan are notified of the plan’s reorganization status, the employers will be required to increase contributions by the following surcharges:  (i) 5% of the contribution rate required by the collective bargaining agreement for the first plan year, and (ii) 10% of the contribution rate required by the collective bargaining agreement each year thereafter while the plan is in reorganization and until other arrangements are negotiated.  

The surcharges will terminate upon the execution of a new collective bargaining agreement which adopts a schedule  provided by the trustees.  The surcharge contributions may not be the basis for higher benefits.  



	Funding Relief
	In general, the overburden credit reduces the funding requirements if the number of retirees in pay status under the plan exceed the number of active participants.  

In addition, the minimum contribution requirement may not exceed the greater of (i) the regular funding standard requirement (i.e., the net charge to the funding standard account) for the plan year, or (ii) 107% of the amount required for the preceding plan year, plus an amount that reflects certain benefit increases.  IRC §§ 418B and 418C; ERISA §§ 4243 and 4244.


	The normal funding standard account continues to run while the plan is in reorganization, but excise taxes are not imposed and additional contributions are not automatically required in the event of an accumulated funding deficiency.

	Benefit Restrictions
	While a plan is in reorganization it cannot pay lump sums in excess of $1,750.  Also, a plan loses the 107% limitation on the “minimum contribution requirement” (discussed above) if it is amended to increase benefits with respect to past service.  IRC §§ 418 and 418B; ERISA §§ 4241 and 4243.

No benefit increase may take effect in a plan year in which an amendment reducing accrued benefits under the plan is adopted or first becomes effective.  IRC § 418D; ERISA § 4244A.

	Effective as of the first day of the plan year in which the plan is in reorganization, the plan shall not pay persons retiring on or after that date:  (i) lump sum distributions; (ii) partial lump sum distributions; or (iii) social security level-income payments or other IRC § 417(e) benefits (excluding cash-outs of $5,000 or less).

A plan may not be amended to increase benefits, except, generally, for de minimis increases or benefit increases that are fully paid for by increased contributions.  These are the same benefit limits that would apply for multiemployer plans receiving an amortization extension under IRC § 412(e) or funding waiver under IRC § 412(f). 



	Benefit Reductions


	A multiemployer plan in reorganization may reduce or eliminate accrued benefits (after notice has been given) which have been in effect for less than 60 months, and thus, are not eligible for guarantee by the PBGC.  However, a plan may not reduce accrued benefits unless a notice is sent to (i) plan participants and beneficiaries; (ii) each employer contributing to the plan; and (iii) each union representing plan participants employed by such employers at least 6 months before the first day of the plan year in which the amendment reducing benefits is adopted, providing that the plan is in reorganization and that, if contributions are not increased, accrued benefits under the plan will be reduced or an excise tax will be imposed on employees.  The notice must also include information as to the rights and remedies of plan participants and beneficiaries as well as how to contact the Department of Labor for further information and assistance where appropriate.  Civil penalties of up to $100/day may be imposed for failure to give notice.  IRC § 418D; ERISA §§ 4244A and 4302.

Accrued benefits may be reduced, but not below the level guaranteed by the PBGC, when a plan becomes insolvent (see discussion on insolvency below).  


	In general, the core benefits payable at normal retirement age will be protected as provided under current law.  However, the anti-cutback rules will be revised to permit limited reductions of certain protected benefits.  Specifically, a plan in reorganization may reduce or eliminate the following:  (i) benefits, rights, and features (e.g., post-retirement death benefits, 60-month guarantees, disability benefits not yet in pay status, and early retirement benefits); (ii) retirement-type subsidies, early retirement benefits, and benefit payment options (other than the 50% qualified joint and survivor benefit and single-life annuity); and (iii) benefit increases that would not be eligible for PBGC’s guarantee on the first day of reorganization because they were adopted or, if later, took effect less than 60 months before that.



	Limitation on Reductions Attributable to Retirees
	Reduction of any category of benefits for inactive participants may not be proportionally greater than the reduction for active participants.  

Benefits other than accrued benefits (e.g., early retirement subsidies) and the rate of future benefit accruals must be reduced at least to the extent accrued benefits are reduced for inactive participants. (Note:  the current reorganization rules were enacted before IRC § 411(d)(6) was amended to prohibit reductions in early retirement benefits and retirement-type subsidies, so they do not include any express authority to reduce such benefits). 

If the benefit reduction is due to a change in form or by increasing eligibility requirements, the change cannot apply to participants or beneficiaries who are in pay status on the effective date of the amendment or who have attained normal retirement age, or will attain normal retirement age within 5 years, on the effective date of the amendment.  

Accrued benefits may not be reduced if the employer’s contribution rates are reduced.  IRC § 418D; ERISA § 4244A.


	Except for rescission of recent benefit increases, the reorganization rules would not authorize (i) the reduction in protected benefits of participants who were in pay status 1 year before the first day of the year in which the plan is in reorganization, or (ii) the reduction in a participant’s accrued benefit at normal retirement age.



	Benefit Restoration
	In general, a plan amended to reduce accrued benefits may subsequently be amended to increase or restore accrued benefits or future accrual rates, but no increase or restoration is permitted unless there is a restoration, to the same extent, in the level of previously-reduced benefits for inactive participants and participants within 5 years of normal retirement age.  In addition, if benefits or accruals are partially restored, the benefits of inactive participants must be restored in at least the same proportions as other accrued benefits which are restored.  IRC § 418D; ERISA § 4244A.


	N/A

	Insolvency
	As of the end of the first plan year in which a plan is in reorganization, and at least every 3 plan years thereafter, the plan sponsor must compare the value of plan assets for the year with the total amount of benefit payments for the year.  Unless plan assets are greater than 3 times the benefit payments, the sponsor must determine whether the plan will become insolvent during any of the next 3 plan years.

A multiemployer plan is insolvent when the plan’s “available resources” are not sufficient to pay benefits for the plan year, or if the plan sponsor determines that they will be insufficient to pay benefits when due for the next plan year.  “Available resources” include the plan’s cash, marketable assets, contributions, withdrawal liability payments, and earnings, less reasonable plan expenses.

If benefit payments under an insolvent plan exceed the monthly benefit payments the plan can actually pay based on the plan’s available resources, it must suspend payments of all non-basic benefits (i.e., benefits not guaranteed by the PBGC) to the extent necessary.  In general, a suspension of benefits must apply in substantially uniform proportion to the benefits of all persons in pay status under the plan.  

If the plan may become “insolvent,” a plan sponsor must notify the IRS, PBGC, plan participants and beneficiaries, each employer required to contribute to the plan, and each union representing plan participants of pending insolvency, and that, if insolvency occurs, non-basic benefits (i.e., benefits not guaranteed by the PBGC) will be suspended.  In addition, within 2 months before the first day of any year in which the plan is insolvent, the plan sponsor must notify these parties of the maximum monthly benefit payments the plan can actually pay based on the plan’s resources.  If the plan sponsor anticipates that during any insolvency year the maximum monthly benefit payments the plan can actually pay based on the plan’s resources may be less than the level of basic benefits, the sponsor must notify the PBGC.  IRC § 418E; ERISA § 4245.


	Same as current law except that if the plan is expected to become insolvent by the end of the 5th following plan year, annual insolvency valuations must be performed.  

In addition, adds a new section under which, if an “insolvency risk” arises, the plan may reduce non-basic benefit payments (i.e., benefits not guaranteed by the PBGC) by an amount not greater than the amount necessary to postpone insolvency by an additional 3 years, but in no event below the PBGC-guaranteed level.  A reduction in benefits generally must be in substantially uniform proportion for all participants in pay status under the plan and any reduction must be matched by proportional reductions in the rate of future benefit accruals.

An “insolvency risk” exists if the current value of plan assets do not exceed 5 years of projected benefit payments.
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